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DMA Stakeholder Workshop 
Applying the DMA’s  ban on s elf-preferencing, 
How to do it  in pract ice?

Guiding principles and concrete examples for 
the flights on-line distribution sector
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Guiding principles : The Chapter III of the  DMA deals  with unfa ir pract ice  
or pract ice  limit ing market  contes tability

Contes tability (Recita l 32)Intertwined but  
dis t inct  concepts Ability of undertakings  to effect ively overcome barriers  to 

ent ry and expans ion and cha llenge the ga tekeeper on the 
merit s  of their products  and s ervices . Concept  focused on 
the contes tability of the core pla t form services  (s ee recita l 
79). 

Unfa irnes s (Recita l 33)

Imbalance between rights  and obliga t ions  of bus ines s  users  
where the ga tekeeper obta ins  a disproportionate advantage . 

For Flight  s earches , the s elf-preferencing ban is  mos t ly about  unfa irnes s . 
But  s elf-preferencing can a lso undermine contes tability (Rec. 51)

Art . 6.5 should a llow to addres s  both s itua t ions  (Rec. 34)
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Guiding principles  : 4  cumula t ive s teps  and a  s afety net

Four cumula t ive 
s teps  need to be 
checked:

Does  the ranking happen on one of the Core 
services of the ga tekeeper lis ted in the des igna t ion 
decis ion? 

01

If yes

Does  this  ranking include a  specific service of the 
ga tekeeper? 

02

If yes

of “any form of differentiated or preferential 
treatment ”... (Equal t rea tment  tes t*)

03

… compared to similar services of a  third party ?     
(Simila rity tes t )

04

Is  this  Gatekeeper specific s ervice benefit ing:

Any measure tha t  has  an equiva lent  effect  
to the different ia ted or preferent ia l 
t rea tment  in ranking fa lls  into the s cope of 
the prohibit ion 

*Safety net : 

(Rec. 52)
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Guiding principles :  equal t rea tment  for s imilar s ervices

More favorable treatment : any form of 
different ia ted or preferent ia l t rea tment   
(disproport iona te advantage per s e)

Every s ervice needs  to be t rea ted the s ame 
exact  way. No a rgument  based on equiva lence 
of s itua t ion or the specific needs  of a  user.

Similar : This  s ervice does  not  need to be 
ident ica l, it  jus t  needs  to have a  
resemblance with the s ervice offered by 
the ga tekeeper

OTAs  and Metasearch engines  do not  fulfill the 
s ame funct ion in the online t ravel space, but  
they have s imila r fea tures  (comparison).

The prohibit ion is  focused on the service The service is  protected from different ia t ion  
(not  the provider of the s ervice). The provider 
can be any third party  (lega l ent ity, individua l). 
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Guiding principles : The clear wording of the  Art . 6.5 of the  DMA

Litera l interpreta t ion: 
Certa inty & 
predictability

Very clear wording and no divergence in the different  
linguis t ic vers ions  of the art icle  6.5 and it s  recita ls  51 and 52. 

In accordance with the maxim ‘interpretatio cessat in claris ’
(interpreta t ion ceases  with clarity), the  Court  of Jus t ice  does  
not  ca ll into ques t ion the clear and precis e  wording of an EU 
law provis ion (Case C-582/ 08 Commiss ion Vs  UK). 

Litera l interpreta t ion is  even more neces sary for EU laws  
impos ing fines , penalt ies  and s t ructura l or behaviora l 
remedies . Textua lism goes  hand in hand with EU laws  tha t  
have a  s anct ioning na ture . 
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Guiding principles : The object ives  protected by the DMA

Contextua l 
interpreta t ion: 
Protect ing 
contes tability 
and fa irnes s

The objective of the DMA is  to protect  market contestability and fair 
digital markets to the benefit  of the Union’s economy as a whole and 
ult imately of the Union’s consumers (Rec.8).

What  is  a ffected by weak contes tability is  “the innovation potential of 
the wider online platform economy” (Rec. 32). What matters is the 360 °
innovation, not the sole innovation of  the gatekeepers.

The importance of the object ive to protect  may jus t ify even subs tant ia l 
negat ive consequences  for certa in economic opera tors  (Case C-58/08 
Vodafone and Others paras 53 and 69, Case C-581/10 Nelson and Others, para 81).  

The literal and the contextual interpretations confirm the need 
for a firm application of the Art. 6.5 of the DMA
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Mobile ranking display -
Flight  tab + Carrousel + GF

CONCRETE EXAMPLE  n°1

The “Flights” tab appearing dynamica lly for flight  re la ted 
searches  is  for Google  t ravel re la ted services  only. 
Differentiated treatment in ranking

The “Vols  pour New York” box is  defaulted on the  Google  flights  
s earch tool. 
Differentiated treatment in ranking

A carousel “Find flights  on” sect ion is  shown between the  
“Flights  to New York” box and the  Google  t ravel s earch engine 
filt ers . Google  Flights  not  present , OTAs  and other Metas only.
Differentiated treatment in ranking

The flight  s earch fie lds  and rich-content  as socia ted is  a  
Google  Flights  fea ture  only  
Differentiated treatment in ranking 
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Mobile ranking display
SEM + SEO (GF in SEO)

CONCRETE EXAMPLE n°2

No “Flights” tab appearing for flight  re la ted s earches
Equal treatment in ranking

*No “Google Flights” box, No carrousel
Equal treatment in ranking

Google Flights  appearing in the SEO results
How to assess Equal treatment in SEO ranking?
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§176 Google Shopping case: 
“The promotion on Google’s general results pages of one type of specialised result –
its own – over the specialised results of competitors involves a certain form of 
abnormality ”.

Recital 51 of the DMA: 
The vert ica l integra t ion of Gatekeepers  “frequently leads to conflict of interests ”.

SEO & SEM Ranking applied to s ervices  offered by the Gatekeepers  mus t  be 
t ransparent , fa ir and non-dis crimina tory (Art . 6.5)

Obliga t ion for the Gatekeepers  to apply FRAND genera l condit ions  of acces s  to it s  
online s earch engine (Art . 6.12)  including pricing (Rec. 62). 

How to apply the FRAND principles to auct ion-based ranking models if the 
Gatekeeper wants to compete in the SEM space? (Dia logue proces s )

How to ens ure  non different ia ted t rea tment  in SEM and SEO?

Managing
abnormality
and conflict
of interes ts
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Complete set of rules defined by the DMA to monitor these areas:

• No acces s to SEO/ SEM Bus ines s  users ’ da ta  (Art . 6.2)
• Informat ion by third part ies  impacted by SEO/ SEM ranking (Art . 27)
• Obliga t ion for the Gatekeepers to comply “by des ign” (Rec. 65)
• Obliga t ion to apply FRAND Genera l condit ions  of acces s  (Art . 6.12)
• Anti-circumvent ing measures (Art .13)
• Any measure having an equiva lent  effect  to different ia ted t rea tment : 

The acces s  to SEO rules  and SEO da ta  (Ethica l walls / No acces s  to SEO 
confident ia l informat ion to manage the Gatekeeper’s  vert ica ls )

• The Commiss ion can reques t acces s  to any da ta  including a lgorithms  
(Art .21.1) or impose an obliga t ion to reta in a ll documents  (Art . 26)

How to ens ure  non different ia ted t rea tment  in SEM and SEO?

THE DMA 
TOOLKIT
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