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Consultation on the template for compliance
report under the DMA

[ Fields marked with * are mandatory. ’

Please fill your details and input/upload your contribution at the bottom of this page.

The Commission is consulting on the template for the compliance report that designated gatekeepers will
have to submit annually under Article 11 of the Digital Markets Act (‘DMA).

Gatekeepers will be required to provide the Commission with their first compliance report within six months
of their designation as gatekeepers. They will then be required to update these reports annually.

With the published consultation, the Commission is seeking feedback on the draft template that specifies
the minimum information that the Commission expects gatekeepers to provide in their compliance report.

The gatekeeper’s compliance reports will play an important role in enabling the Commission to verify that
the gatekeepers comply with the obligations and prohibitions set out in Article 5, 6 and 7 of the DMA and
that the measures implemented by the gatekeepers are effective in achieving the objective of the DMA.
Where necessary, the Commission can make use of its investigatory and enforcement powers to ensure
effective compliance with the DMA.

Target Group

All citizens, companies and organisations are welcome to contribute to this consultation. Contributions are
sought particularly from undertakings, which are potential gatekeepers under the Digital Markets Act, as
well as business users and end users of the potential gatekeepers and associations representing these
users.

Objective of the consultation

The objective of the consultation is to gather comments on the draft template for the compliance report to
be submitted by gatekeepers under Article 11 of the DMA.

In particular, the Commission would welcome feedback on the following two items:

- Precise indicators that the Commission could use to assess whether the measures implemented by the
gatekeepers to ensure compliance are effective in achieving the objectives of the DMA and of the relevant
obligations as required by Article 8 of the DMA; and

- content and presentation of the non-confidential summary of the compliance report that the gatekeepers
must provide pursuant to Article 11(2) of the DMA in order to ensure that the summary enables third parties
to provide meaningful input to the Commission on the gatekeeper’'s compliance with its obligations under
the DMA.



The stakeholders’ feedback will enable the Commission to prepare a finalised version of the template. The
Commission may regularly update this template to request further information, which it expects gatekeepers
to provide.

How to provide feedback

Please submit your contribution by 5 July 2023 (midnight). Your submissions should not include any
confidential information. Your non-confidential submissions will be published on the Commission’s website
for the Digital Markets Act.

Your answers can be in any EU language.

Template for the compliance report
DMA template - Compliance report consultation.pdf
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@ My contribution should be published anonymously.
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RESPONSE TO THE EUROPEAN COMMISSION’S
CONSULTATION ON THE TEMPLATE FOR COMPLIANCE REPORT UNDER THE
DIGITAL MARKETS ACT

SJULY 2023

1. Introduction and general observations

I ' clconcs the European Commission’s (the Commission) invitation to

provide observations on the Draft Compliance Report Template (DCRT) through the public
consultation launched on 6 June 2023.

Il v clcomes the publication of the DCRT at an early stage in the application of the Digital Markets
Act (DMA), and well before the deadline for compliance with DMA obligations.

Il ‘s observations on the DCRT and its proposals for improvements are set out below.
2. Consistency with the compliance framework and requirements set forth in the DMA

[l notes that the Commission should ensure that the DCRT is used in a manner consistent with its
intended purpose, as set out in Article 8 and 11 of the DMA. Article 8(1) DMA requires gatekeepers to
“ensure and demonstrate compliance with the obligations laid down in Articles 5, 6 and 7 of the DMA”
and, as part of this, Article 11(1) DMA requires gatekeepers to provide the Commission with a report
“describing in a detailed and transparent manner the measures it has implemented to ensure
compliance with the obligations laid down in Articles 5, 6 and 7" (emphasis added).

Accordingly, the DMA is abundantly clear that the purpose of the compliance report is for gatekeepers
to describe the measures they have implemented to ensure compliance with the DMA. [JJjjjjj believes
that the compliance report envisaged by Articles 8 and 11 DMA is aimed at enabling a focused,
proportionate and meaningful exchange with the Commission that allows it to effectively monitor the
implementation of the DMA.

The DCRT goes further than what is envisaged in the DMA and requires gatekeepers to provide a long
list of details, many of which go significantly beyond what is required to describe the measures a
gatekeeper has implemented for DMA compliance. By way of example, according to the DCRT, a
gatekeeper must provide information on:'

e any alternative measures whose feasibility or implications has been assessed and the reasons
for not choosing them;

I Sections 2.12.2(j), (k), (0), (p) DCRT.



e the output of all external consultants who have been involved, even minimally, in the
gatekeeper’s compliance efforts; and

e any market analysis or testing that have been carried out to estimate the expected impact of the
measure.

The DCRT thus introduces reporting requirements which go beyond demonstrating compliance and
require gatekeepers to, inter alia, disclose all potential compliance measures they considered, tested, or
were advised on by external consultants. Such information is irrelevant for assessing whether measures
implemented by gatekeepers achieve DMA compliance.

Il believes it is important to clarify that gatekeepers are under no obligation to provide more
information than what is required to describe their actually implemented compliance measures. For
these reasons, JJJJj suggests deleting sections 2.12.2(i)-(m), (0)-(r) from the DCRT altogether.

Il also requests the Commission to clarify whether the DCRT is intended to become a voluntary
template or an Implementing Regulation under Article 46(1)(f) DMA.

3. Disproportionate burden on the gatekeeper and the Commission

Striking the right balance between establishing compliance reporting requirements and avoiding an
excessive burden on gatekeepers and the Commission is crucial for the effective implementation of the
DMA. As with any EU act, the DCRT may not go beyond what is necessary in order to achieve its
objectives.? For the reasons set out below, ] believes that the DCRT does not strike the right balance
in its current draft and far exceeds what is necessary to achieve the objectives of Article 11 DMA.

The DCRT, in addition to the points outlined in section 2 above, for each obligation and for each Core
Platform Service (CPS)’ inter alia requires:*

e “any relevant data” which can inform whether the measure is or will be effective with the
DMA;

e a list and a summary of any feedback (e.g., complaints) business or end users have provided
about a gatekeeper’s compliance; and

o “copies of all internal documents approved by the gatekeeper’s management body” in their
most recent periodical review.

Il notes these requirements would be disproportionately burdensome for gatekeepers, in particular
in combination with the additional compliance requirements foreseen under the DMA.> This will be
further enhanced by the obligation to provide “detailed, clear and comprehensive”® non-confidential
versions of the reports, considering that compliance reports under the DMA will — by their very nature
— contain a broad range of information that is commercially sensitive, constitutes gatekeepers’ business
secrets or is otherwise confidential.

2 Recitals 65, 107 DMA.

3 Introduction to section 2, section 2.1 of the DCRT.

4 Section 2.1.2(r), section 2.16, section 3.2.2 of the DCRT.
5 E.g., the obligation of an audit as per Article 15 DMA.

¢ Section 4.1 DCRT.



Instead of applying a “one-size-fits-all” approach, [Jj is of the view that the DCRT should take into
account the different nature of the CPSs and the different objectives of the DMA obligations. In
particular, ] notes that certain obligations under Articles 5-7 DMA were drafted to apply primarily
in relation to specific CPSs, such as Article 6(3) DMA, which is only applicable to gatekeepers which
operate an operating system CPS. Gatekeepers should not be required to produce separate annexes
outlining compliance with each of the Articles 5-7 DMA obligations with respect to every CPS. At the
very least, the DCRT should allow gatekeepers to request a waiver from the obligation to provide
compliance information with respect to the application of certain substantive obligations to certain
CPSs.

Il v ould therefore welcome a more tailored approach in the DCRT which is more in line with Article
11 DMA. Also for this reason, [JJfsuggests to remove sections 2.12.2(i)-(m), (0)-(r), as well as section
2.16 and section 3.2.2 from the DCRT.

4. Rights of a company to freely choose outside counsel

The DCRT states that gatekeepers should indicate whether external counsel involved in drafting the
compliance report present guarantees similar to monitoring trustees under EU merger control in terms
of independence, qualifications and absence of conflict of interests.’

[l notes that there is no legal basis for this requirement in the DMA. This requirement would result
in an unjustified restriction of a gatekeeper’s right to freely chose outside counsel, which is especially
problematic considering that this right is particularly important in a context where the law applied
allows for the imposition of significant sanctions. In particular, the role of any external legal or
economic counsel which may be engaged by a gatekeeper to provide independent advice on the scope
of a gatekeeper’s obligations can in no way be equated to the role of a monitoring trustee which oversees
on behalf of the European Commission a company’s obligations stemming from merger commitments.

Il thus suggests deleting this section.

7 Section 1.2.2 DCRT.





